
 

 

December 29, 2017 
 
Public Comments Processing 
Attn: Docket No. [FWS-HQ-ES-2015-0126 or FWS-HQ-ES-2015-0165] 
Division of Policy, Performance and Management Programs 
U.S. Fish and Wildlife Service 
5275 Leesburg Pike, MS: BPHC 
Falls Church, VA  22041-3803 
 
VIA Federal eRulemaking Portal:  http://www.regulations.gov 

RE: Potential Revision of the U.S. Fish and Wildlife Service (Service) Mitigation Policy and Endangered 
Species Act Compensatory Mitigation Policy (ESA-CMP)  

To Whom It May Concern: 

Pathfinder Ranches, LLC (Pathfinder Ranches) appreciates the opportunity to provide the Service with 
the following comments related to potential revisions to its Mitigation Policy and ESA-CMP. 

Background of Pathfinder Ranches 

Pathfinder Ranches owns and operates the Sweetwater River Conservancy Greater Sage-Grouse Habitat 
Conservation Bank (SRC Sage-Grouse Bank), which is the first conservation bank approved by the Service 
to offset impacts to the Greater sage-grouse in the United States.   The SRC Sage-Grouse Bank is also the 
largest single bank in the nation.  Importantly, no federal or state funds were used to establish and 
permit the SRC Sage-Grouse Bank.  It is an entirely private enterprise aimed at reaching a balance 
between the development of federal, state and private natural resources and the ongoing threat of 
listing the Greater Sage-grouse pursuant to the provisions of the Endangered Species Act.  Pathfinder 
Ranches also owns the Dumbell Ranch Mitigation Bank, the first and only wetland, stream and riparian 
bank approved by the U.S. Army Corps of Engineers in Wyoming.  At the urging of senior Service officials, 
Pathfinder Ranches is also working to develop a draft Golden Eagle Conservation Bank proposal for 
submission to the Service in early 2018. 
 
Inherent in the multiple banking operations that are present or proposed on Pathfinder Ranches is that 
our ranches provide a true landscape-scale approach to mitigation. Pathfinder Ranches’ banking and 
agricultural operations are situated on a vast collection of historical, working ranch lands near Alcova, 
Wyoming.  These lands support robust populations of Greater sage-grouse, mule deer, pronghorn, elk, 
bighorn sheep and many other wildlife species.  These properties also benefit from considerable, senior 
water rights in the Sweetwater and Platte Rivers, which are critical to the support of upland, riparian and 
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aquatic fish and wildlife populations.  Last summer, the Service, Bureau of Land Management (BLM) and 
University of Wyoming botanists completed plant surveys on portions of Pathfinder Ranches lands and 
discovered multiple specimens of the federally listed (endangered) Blowout penstemon (Penstemon 
haydenii).   Beyond plants and wildlife, our properties are also home to “blue ribbon” segments of the 
Oregon, Mormon and numerous other historic trails.   
 
The conservation value associated with Pathfinder Ranches is profound. To safeguard Pathfinder 
Ranches lands and the millions of other acres of conservable properties like them across the nation, the 
Service and other federal agencies must properly align their regulatory policies, planning rules and 
project evaluation frameworks with proper incentives for those that seek to permit mitigation programs 
and those that will use mitigation offsets (i.e. industry).   
 
Comments on the Potential Policy Revisions 
 
There were two major thematic changes to the 1981 Mitigation Policy that were carried forward in both 
the Mitigation Policy and ESA-CMP revisions: one of by omission and one by addition.  Both reflected a 
significant shift in USFWS policy towards mitigation.  
 
In terms of policy change by omission, the 1981 Mitigation Policy contained a Summary, which stated 
that “The intended effect of the policy is to protect and conserve the most important and valuable fish 
and wildlife resources while facilitating balanced development of the Nation’s natural resources.”  The 
Mitigation Policy and ESA-CMP were completely bereft of any reference to facilitating balanced 
development.  The only references to development were either negative in tone or suggesting the rules 
would only facilitate developers having earlier information about mitigation requirements.  The “trust 
doctrine” seems to have been transformed into an unease about any federal action to facilitate 
development, even if there is no net loss to resources within the scope of the trust doctrine. 
 
In terms of policy change by addition, the now altered 1981 Mitigation Policy was premised on “no net 
loss,” while the new Mitigation Policy and ESA-CMP are now couched in requirements to achieve a “net 
benefit” when imposing mitigation.  The shift from “no net loss” to net gain or “conservation benefit” in 
the Mitigation Policy and ESA-CMP is clearly on questionable or non-existent legal grounds as the Service 
continually repeated qualifying phrases in those documents that suggested that net gain would only be 
allowed when doing so was allowed by existing statutory authority and was consistent with the agency 
mission and established natural resource objectives.  USFWS did not cite specific authority, but instead 
referred to a conclusion to be drawn from the body of applicable law, Presidential Memoranda and 
Department Policy Guidance to support the change.  As a practical matter the addition of this element 
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to mitigation analysis simply muddied the water, particularly since “net gain” is truly in the eye of the 
beholder.  Absent a Service determination to rescind “net gain” through a revision to the Mitigation 
Policy and ESA-CMP, the Service, other federal agencies and project proponents will invest time and 
money in an exercise unsupported by the organic acts not only at the Service, but other federal agencies.   
 
Beyond questionable legal grounds, the concept of “net gain” is contrary to every common sense, prior 
policy and plain reading or dictionary definition of mitigation.   Pathfinder Ranches strongly believes that 
mitigation should be calculated in a manner that is equal to what is necessary to offset the impact to the 
resource.  Additionally, mitigation policy should ensure that the calculation of mitigation and impacts is 
legally supportable and figured in a similar manner.  Finally, the mitigation must be that which is best for 
the species (as a whole) and not limited by the geographic, individual population or process preferences 
of an individual land manager.   The Service’s inclusion of “net gain” may reflect a preference for how it 
thinks the law should work, but it does not reflect what the law actually requires.   
 
As a closing comment, Pathfinder Ranches wonders if the Service’s desire to seek a “net gain” during the 
prior administration was simply to draw a contrast to the historic wetland mitigation standard of no-net-
loss.    The parcel by parcel approach of wetland mitigation is quite different in purpose and outcome 
from landscape scale strategic species conservation via adaptive management and mitigation as 
described in current and prior Service policy and guidance (e.g., 2003 Conservation Banking Guidance).   
As such, in addition to its unjustified legal footing, the term and meaning of “net-gain” is confusing and 
counter-productive to incentivize private investment in conservation, and to realize long-term, durable 
and effective species conservation.   

In the context of a conservation strategy designed to secure a species’ long-term survival, it is biologically 
tenable, and in some cases desirable, to have situations where a net loss of habitat (in terms of both 
acreage or function) so long as the mitigation transaction contributes to the net conservation benefit to 
the species.  For instance, in the context of sage-grouse, where the Service or other federal agencies can 
secure habitat in or adjacent to Priority Habitat Management Areas (core) as mitigation for disturbance 
in General Habitat Management Areas (non-core), even if the number of acres disturbed is greater than 
the number of acres secured, they should do so.  In such a circumstance, so long as the approval process 
for the proposed mitigation is rigorous and defensible and the mitigation is provided at a landscape scale 
in the context of any larger conservation/recovery strategy that may be in place (i.e. the core area 
strategy), the Service and other federal permitting agencies are not only contributing to the recovery 
and security of the species in question, but furthering the security of other species and conservation 
values (e.g. big game species, plants, watershed health, historic trails, etc.) represented in the landscape 
tied to the mitigation acreage.  While such an approach raises issues tied to the fairness of current federal 
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policy tied to credit stacking, bundling and unbundling and the potential implications of those broader 
policy questions on private investment in landscape scale conservation, that discussion will be left for 
another day in favor of our focus on deleting “net gain” from the federal mitigation lexicon.    

For the foregoing legal, practical and conservation outcome reasons, the Service should abandon the 
use of a “net gain” standard for mitigation and instead focus on desired conservation outcomes. Thank 
you for the opportunity to comment on the potential revisions to the Mitigation Policy and ESA-CMP.   

Sincerely, 

 

Ryan M. Lance 
Senior Vice President and General Counsel 


